Respondent also argues that coal accumulations on mining machines
used at the face during mining are unavoidable and are inherent in the
nature of the coal mining business.  While conceding that the intent of
section 75.400 is to prevent coal accumulations which are left from shift
to shift without being cleaned up, respondent nonetheless maintains that
in this case the miner was down and being cleaned at the time the inspector
observed it.  Citing the testimony of section foreman Cook, respondent
maintains that he had a clearer recollection of the events in question
than did Inspector Mooney.

Respondent's reliance on the Ziegler and Plateau decisions by the
former Board of Mine Operations Appeals as a defense to the citation issued
in this case is rejected.  Those cases dealt with withdrawal orders
issued by mine inspectors for defective equipment.  In the instant case,
the respondent is charged with a violation of section 75.400, which deals
with accumulations of combustible materials and not with a citation
for any defects in the machine.  I conclude and find that the Commission's
decisions in Old Ben and C.C.C.-Pompey Coal Company are controlling and
applicable to the facts presented in this case.  In Old Ben, while the
Commission accepted the fact some spillage of combusbitle materials
may be inevitable in mining operations, it also found that an accumulation
of such materials were in fact present and did exist in that case and
that the mine operator did not dispute those facts.

I accept the testimony of Inspector Mooney that he tagged the
machine out after finding the accumulations of coal, coal dust, grease
and oil caked around the engine compartment, and I conclude and find that
Inspector Mooney took that course of action because of the accumulations
and not because of any broken hose.  Although a broken hose may have
contributed to the caking of the accumulations, the amounts measured by
Mr. Mooney reasonably support an inference that the accumulated
combustible materials had been permitted to exist for at least several
working shifts prior to his inspection.  In this case, while the record
reflects that the shift foreman prior to Mr, Cook's shift purportedly
told Mr. Cook about a defective hydraulic hose on the "off-side" of the
machine, and the machine operator was at or near the machine when the
inspector looked into the motor compartment, neither of these individuals
were produced by the respondent at the hearing to testify. Although
Mr. Cook's "foreman's report", exhibit R-l, reflects that the miner machine
was down at the start of his shift from 4:30 to 6:00 p.m. because of a
"broken suction hose", it also reflects that it was "still down" from
6:00 to 11:15 p.m., because the inspector believed it needed cleaning.
As correctly pointed out by petitioner in its brief, Mr. Cook's report
was filled in after the fact, and the previous shift foreman was not
called to substantiate any claims by the respondent that the miner had
been idled during the day shift because of any broken hose,

After careful review and consideration of all of the testimony and
evidence adduced in this case, I conclude and find that the petitioner
has the better part of the argument and that it has proved a violation
of section 75.400 by a preponderance of the evidence and the citation is
AFFIRMED.
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